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Guidance on Local Review under Section 43A of the Town and Country
Planning (Scotland) Act 1997 (as amended) to be considered by the Planning
Board sitting as Local Review Body: 2012/205/PPF - LR13: Erect
dwellinghouse and coastal protection: Westerhouse, Whiteness, Shetland,
ZE2 9LJ

1   Introduction

1.1 The Planning Scheme of Delegations that has been approved by the
Council, as well as that which has been approved by the Scottish Ministers,
identifies the appropriate level of decision making to ensure compliance
with the 1997 Planning Act.

1.2 The Scheme of Delegations, following the hierarchy of development
introduced by the Planning etc. (Scotland) Act 2006 which is at the heart of
the modernised planning system, provides that where a decision on an
application for planning permission for a local development (as defined in
the Hierarchy of Development) is to be taken it may, subject to certain
exceptions, be so by officers as have been appointed by the planning
authority.

1.3 A decision on an application for planning permission for a local
development that is taken by an officer (the appointed person) under the
Scheme of Delegations has the same status as other decisions taken by
the planning authority other than arrangements for reviewing the decision.
Sections 43A(8) to (16) of the 1997 Act remove the right of appeal to the
Scottish Ministers, and put in place arrangements for the planning authority
reviewing these decisions instead.

1.4 The Full Council resolved on 12 May 2011 (Minute Ref: 57/11) that the
remit of the Planning Committee be extended to include the functions of the
Local Review Body, who would review the decision taken.

2 Process

2.1 The procedures for requiring a review and the process that should then be
followed are set out in regulations, and these have been followed in the
administrative arrangements that have been carried out for support of this
review in accordance with its being the intention that decision making by the
Local Review Body will follow a public hearing. This however should be
confirmed by the Review Body in each case before proceeding.

2.2 The Review Body is, where a decision has been taken that the review is to
follow the public hearing procedure, required to follow Hearing Session
Rules under Schedule 1 of The Town and Country Planning (Schemes of
Delegation and Local Review Procedure) (Scotland) Regulations 2008. In
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doing so they are to confirm the matters to be considered and the order in
which persons entitled to appear are to be heard.

2.3 It has been the intention that such hearing sessions will be held in a similar
manner to the current Planning Committee, with the Planning Service Case
Officer presenting on the matters to be considered, followed by those
persons entitled to appear other than the applicant, followed by the
applicant, with its being the case that Members of the Review Body can ask
questions throughout the process. The hearing session can similarly
proceed in the absence of any person entitled to appear at it. The Review
Body should confirm this order and confirm the time each person entitled to
appear is to be afforded beforehand.

2.4 The Hearing Session Rules prescribe that the hearing shall take the form of
a discussion led by the local review body and cross-examination shall not
be permitted unless the local review body consider that this is required to
ensure a thorough examination of the issues. Persons entitled to appear
are entitled to call evidence unless the local review body consider it to be
irrelevant or repetitious. The local review body may also refuse to permit the
cross-examination of persons giving evidence, or the presentation of any
matter where they similarly consider them to be irrelevant or repetitious.

2.5 The matters that are attached for the purposes of consideration by the
Review Body in this case comprise: the decision in respect of the
application to which the review relates, the Report on Handling and any
documents referred to in that Report (including: the planning application
form, and any supporting statement and additional information submitted,
and consultation responses received prior to the consent by the appointed
person being issued); the notice of review given in accordance with
Regulation 9; all documents accompanying the notice of review in
accordance with Regulation 9(4); any representations or comments made
under Regulation 10(4) or (6); and any ‘hearing statement’ served in
relation to the review.

 2.6   In order to be able to give notice of their decision in accordance with the
regulations, the local review body must be clear on the details of the
development plan and any other material considerations to which it had
regard in determining the application, and, where relevant, specify any
conditions to which the decision is to be subject.

planning committee.doc
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REPORT
To: Planning Committee 5 March 2013

From:  Development Management
Planning
Development Services Department

Applications for Planning Permission for Local Developments where
Determination cannot be taken by Appointed Person under Approved
Scheme of Delegation

1 Purpose of Report

1.1 The Planning Scheme of Delegations that has been approved by the
Council, as well as the Scottish Ministers, identifies the appropriate level of
decision making to ensure compliance with the 1997 Planning Act.

1.2 Applications for planning permission that fall within the category of Local
Development under the hierarchy of development introduced by the
Planning etc. (Scotland) Act 2006, which is at the heart of the modernised
planning system, are expected to mainly be determined by officers as have
been appointed by the planning authority. The approved Scheme of
Delegations does however provide exceptions, both specified and statutory,
where the determination of an application where the proposal is for a Local
Development instead falls to be determined by the Planning Committee.

1.3 The exceptions that apply include applications where: a) the Council has an
interest (and stands to benefit in some way from the development
proceeding) and where there are objections (a specified exception); b) the
planning authority or a member of the planning authority is the applicant;
and c) the land to which the application relates is either in the ownership of
the planning authority or the planning authority has a financial interest in it.
In relation to interpretation of the latter two exceptions any part of the
Council is regarded as being the planning authority.

1.4   With the agreement of the Chairperson and Vice-Chairperson of the
Planning Committee of the last Council, applications for Local
Development, where the exceptions that are set out in paragraph 1.3 above
apply and so therefore the decision falls to be made by the Planning
Committee, are set out in a table that includes the related officer
recommendation. To meet with the Planning Committee’s instruction of 20
September 2011 the table details the reason why the proposal falls to be
determined by the Planning Committee.

1.5  The applications for Local Development that are set out in the table below,
where exceptions apply, have each had a Report of Handling prepared by
the officer detailing: the proposal; the assessment carried out; and
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recommended conditions or refusal reasons (as appropriate), as well as the
reasons for such a decision, and this is available in the Member’s Room at
the Town Hall. To meet with the Planning Committee’s instruction of 26 July
2011 (Item Minute 10/11), the list of conditions or refusal reasons (as
appropriate) relating to each application is appended to this report.

Planning
Application
Ref.

Development
Proposed

Applicant Officer
Recommendation

Type of
Exception

2013/008/PPF To erect Triax 700
Cabinet or
equivalent in
roadside verge,
A970/A971
Junction, Gott,
Tingwall

Shetland
Telecom

Approve, with
conditions

Planning
authority
is
landowner

2013/009/PPF To erect Triax 700
Cabinet or
equivalent in
roadside verge,
Close to Mossbank
School, Mossbank

Shetland
Telecom

Approve, with
conditions

Planning
authority
is
landowner

2013/010/PPF To erect Triax 700
Cabinet or
equivalent in
roadside verge,
Vidlin Shop, Vidlin

Shetland
Telecom

Approve, with
conditions

Planning
authority
is
landowner

2013/011/PPF To erect Triax 700
Cabinet or
equivalent in
roadside verge,
South
Nesting/Gletness
junction

Shetland
Telecom

Approve, with
conditions

Planning
authority
is
landowner

2013/012/PPF Installation of 220kw
biomass boiler
system with
associated fuel
store and flue
system, Port
Administration
Building, Sellaness,
Sullom, Shetland,
ZE2 9QR

Shetland
Islands
Council

Approve, with
conditions

Planning
authority
is
applicant

1.6 In respect of each application a decision that accepts the officer’s
recommendation will, in the opinion of the Executive Manager - Planning,
comply with Council planning policy. If Members are minded to determine
an application contrary to the officer’s recommendation, as a departure from
the Shetland Islands Council Development Plan Policy, it is imperative that
clear reasons for proposing to do so, contrary to the development plan
policy and the officer's recommendation, be given and minuted in order to
comply with Regulation 28 of the Town and Country Planning (Development
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Management Procedure) (Scotland) Regulations 2008 and for the
avoidance of doubt in the case of a subsequent planning appeal or judicial
review.  Failure to give clear planning reasons for the decision could lead to
the decision being overturned or quashed, and an award of costs being
made against the Council, on the basis that it is not possible to mount a
reasonable defence of the Council's decision. Notification to the Scottish
Ministers is not required in the case of each application.

2. Recommendation

2.1 In compliance with Development Plan Policy it is recommended that the
applications that have been received and which are set out in this report are
determined in accordance with the officer’s recommendations in the case of
each application, for the reasons that are set out in the related Report of
Handling.

planning committee.doc J R Holden
Planning Committee: 5/3/2013

Appendix

2013/008/PPF, 2013/009/PPF, 2013/010/PPF, 2013/011/PPF - To erect Triax
700 Cabinet or equivalent in roadside verge 1. A970/A971 Junction, Gott,
Tingwall (2013/008/PPF) 2. Close to Mossbank School, Mossbank
(2013/009/PPF) 3. Vidlin Shop, Vidlin (2013/010/PPF) 4.South
Nesting/Gletness junction (2013/011/PPF).

Recommended Conditions

( 1.) The development hereby permitted shall not be carried out other
than wholly in accordance with the approved plans and details (as may be
amended and/or expanded upon by a listed document following afterward)
unless previously approved in writing by the Planning Authority.

Reason: For the avoidance of doubt as to what is being authorised by this
permission.

( 2.) The developer shall submit a written ‘Notice of Initiation of
Development’ to the Planning Authority at least 7 days prior to the intended
date of commencement of development. Such a notice shall:

(a) include the full name and address of the person intending to carry out
the development;

(b) state if that person is the owner of the land to which the development
relates and if that person is not the owner provide the full name and
address of the owner;

(c) where a person is, or is to be, appointed to oversee the carrying out of
the development on site, include the name of that person and details of how
that person may be contacted; and
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(d) include the date of issue and reference number of the notice of the
decision to grant planning permission for such development.

Reason: To ensure that the developer has complied with the pre-
commencement conditions applying to the consent, and that the
development is carried out in accordance with the approved documents, in
compliance with Section 27A of The Town and Country Planning (Scotland)
Act 1997 (as amended).

( 3.) This permission shall relate only to construction of a street cabinet of
a size no greater than 1300 mm high, 700 mm wide and 500 mm deep,
unless otherwise approved in writing by the Planning Authority.

Reason: For the avoidance of doubt and to ensure that general
environmental impact is minimised in compliance with Shetland Structure
Plan (2000) policy GDS4 and Shetland Local Plan (2004) policy LPNE10.

(App Ref:2013/008/PPF)
(4.)    Notwithstanding the submitted plans, the proposed cabinet shall be
kept 9 metres back from the carriageway edge of the A970 and 4 metres
back from the carriageway edge of the A971.

Reason:  To ensure that visibility along the public road is not adversely
affected in the interests of public and road safety in compliance with
Shetland Structure Plan (2000) Policy GDS4 and Shetland Local Plan
(2004) Policy LPNE10.

(App Ref:2013/009/PPF)
(4.) Notwithstanding the submitted plans, the proposed cabinet shall be
kept 4 metres back from the carriageway edge of the public road.

Reason:  To ensure that visibility along the public road is not adversely
affected in the interests of public and road safety in compliance with
Shetland Structure Plan (2000) Policy GDS4 and Shetland Local Plan
(2004) Policy LPNE10.

(App Ref:2013/010/PPF)
(4.) Notwithstanding the submitted plans, the proposed cabinet shall be
kept 5 metres back from the carriageway edge of the adjacent public road
and 3 metres back from the edge of the access into the adjacent shop.

Reason:  To ensure that visibility along the public road is not adversely
affected in the interests of public and road safety in compliance with
Shetland Structure Plan (2000) Policy GDS4 and Shetland Local Plan
(2004) Policy LPNE10.

(App Ref:2013/011/PPF)
(4.) Notwithstanding the submitted plans, the proposed cabinet shall be
kept 6 metres back from the carriageway edge of the Skellister loop road
and 4 metres back from the carriageway edge of the Gletness road.

Reason:  To ensure that visibility along the public road is not adversely
affected in the interests of public and road safety in compliance with
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Shetland Structure Plan (2000) Policy GDS4 and Shetland Local Plan
(2004) Policy LPNE10.

( 5.) Any land disturbed by the construction of the development shall be
graded and reinstated with topsoil and seeded or turfed with grass or
otherwise landscaped.  All planting, seeding or turfing shall be carried out
by the end of the first planting and seeding seasons following the
completion of the development, which run from 1st May to 15th August for
the sowing of grass seeds mixtures, and between 1st March and 15th May
or before new leaf growth takes place, (whichever is the soonest) for the
planting of bare root stock trees, shrubs and hedges, and between 1st
March and 15th August for potted and cell grown stock trees, shrubs and
hedges) .  If the site is to be reinstated other than by seeding or turfing with
grass a scheme for the landscaping of the site shall first be submitted to
and approved in writing by the Planning Authority before the
commencement of any landscaping works.

Reason: To ensure the reinstatement of land disturbed by the construction
of the development in compliance with Shetland Structure Plan (2000)
Policy GDS4 and Shetland Local Plan (2004) Policy LPBE13.

( 6.) If any top soil, spoil or waste materials arising from any excavation of
the site carried out as part of the development hereby permitted, and the
construction of the development, are to be removed from or disposed of
outwith the site, details of the method of storage or disposal of any such
materials, including details of the location of any storage or disposal sites,
shall be submitted and approved in writing by the Planning Authority prior to
the commencement of development.

Reason: To ensure that any top soil or waste material arising from the
construction of the development is disposed of to an authorised site and in
an environmentally acceptable manner in compliance with Shetland
Structure Plan (2000) Policy GDS4 and Shetland Local Plan (2004) Policy
LPBE13.

Notes to Applicant:

Commencement of Development:
The development hereby permitted must be commenced within 3 years of
the date of this permission in order to comply with Section 58 of the Town
and Country Planning (Scotland) Act 1997, as amended by Section 20 of
the Planning etc (Scotland) Act 2006.

Notice of Completion of Development:
As soon as practicable after the development is complete, the person who
completes the development is obliged by section 27B of the Town and
Country Planning (Scotland) Act 1997 (as amended) to give the planning
authority written notice of that position.
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2013/012/PPF - Installation of 220kw biomass boiler system with associated
fuel store and flue system, Port Administration Building, Sellaness, Sullom,
Shetland, ZE2 9QR

Recommended Conditions

( 1.) The development hereby permitted shall not be carried out other
than wholly in accordance with the approved plans and details (as may be
amended and/or expanded upon by a listed document following afterward)
unless previously approved in writing by the Planning Authority.

Reason: For the avoidance of doubt as to what is being authorised by this
permission.

( 2.) The developer shall submit a written ‘Notice of Initiation of
Development’ to the Planning Authority at least 7 days prior to the intended
date of commencement of development. Such a notice shall:

(a) include the full name and address of the person intending to carry out
the development;

(b) state if that person is the owner of the land to which the development
relates and if that person is not the owner provide the full name and
address of the owner;

(c) where a person is, or is to be, appointed to oversee the carrying out of
the development on site, include the name of that person and details of how
that person may be contacted; and

(d) include the date of issue and reference number of the notice of the
decision to grant planning permission for such development.

Reason: To ensure that the developer has complied with the pre-
commencement conditions applying to the consent, and that the
development is carried out in accordance with the approved documents, in
compliance with Section 27A of The Town and Country Planning (Scotland)
Act 1997 (as amended).

( 3.) The existing oil boiler system shall not be used following the
installation of the approved biomass boiler system and shall be removed
from site within 3 months of the commencement of operation of the
approved biomass boiler system.

To protect the amenity of the occupiers of the neighbouring properties by
reducing the reducing the impact from pollutants, and to comply with Local
Plan policy LPNE10.

Notes to Applicant:

Commencement of Development:

The development hereby permitted must be commenced within 3 years of
the date of this permission in order to comply with Section 58 of the Town
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and Country Planning (Scotland) Act 1997, as amended by Section 20 of
the Planning etc (Scotland) Act 2006.

Building Warrant:

You are advised to contact the Building Standards Service on 01595
744800 to discuss any building warrant requirements for your development.
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