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Guidance on Local Review under Section 43A of the Town and Country
Planning (Scotland) Act 1997 (as amended) to be considered by the Planning
Committee sitting as Local Review Body: 2014/065/PPF – LR17: Extend
opening in boundary wall and form vehicle access: 12 Bank Lane, Lerwick,
Shetland, ZE1 0DT.

1   Introduction

1.1 The Planning Scheme of Delegations that has been approved by the
Council, as well as that which has been approved by the Scottish Ministers,
identifies the appropriate level of decision making to ensure compliance
with the 1997 Planning Act.

1.2 The Scheme of Delegations, following the hierarchy of development
introduced by the Planning etc. (Scotland) Act 2006 which is at the heart of
the modernised planning system, provides that where a decision on an
application for planning permission for a local development (as defined in
the Hierarchy of Development) is to be taken it may, subject to certain
exceptions, be so by officers as have been appointed by the planning
authority.

1.3 A decision on an application for planning permission for a local
development that is taken by an officer (the appointed person) under the
Scheme of Delegations has the same status as other decisions taken by
the planning authority other than arrangements for reviewing the decision.
Sections 43A(8) to (16) of the 1997 Act remove the right of appeal to the
Scottish Ministers, and put in place arrangements for the planning authority
reviewing these decisions instead.

1.4 The Full Council resolved on 12 May 2011 (Minute Ref: 57/11) that the
remit of the Planning Committee be extended to include the functions of the
Local Review Body, who would review the decision taken.

2 Process

2.1 The procedures for requiring a review and the process that should then be
followed are set out in regulations, and these have been followed in the
administrative arrangements that have been carried out for support of this
review in accordance with its being the intention that decision making by the
Local Review Body will follow a public hearing. This however should be
confirmed by the Review Body in each case before proceeding.

2.2 The Review Body is, where a decision has been taken that the review is to
follow the public hearing procedure, required to follow Hearing Session
Rules under Schedule 1 of The Town and Country Planning (Schemes of
Delegation and Local Review Procedure) (Scotland) Regulations 2013. In
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doing so they are to confirm the matters to be considered and the order in
which persons entitled to appear are to be heard.

2.3 It has been the intention that such hearing sessions will be held in a similar
manner to the current Planning Committee, with the Planning Service Case
Officer presenting on the matters to be considered, followed by those
persons entitled to appear other than the applicant, followed by the
applicant, with its being the case that Members of the Review Body can ask
questions throughout the process. The hearing session can similarly
proceed in the absence of any person entitled to appear at it. The Review
Body should confirm this order and confirm the time each person entitled to
appear is to be afforded beforehand.

2.4 The Hearing Session Rules prescribe that the hearing shall take the form of
a discussion led by the local review body and cross-examination shall not
be permitted unless the local review body consider that this is required to
ensure a thorough examination of the issues. Persons entitled to appear
are entitled to call evidence unless the local review body consider it to be
irrelevant or repetitious. The local review body may also refuse to permit the
cross-examination of persons giving evidence, or the presentation of any
matter where they similarly consider them to be irrelevant or repetitious.

2.5 The matters that are attached for the purposes of consideration by the
Review Body in this case comprise: the decision in respect of the
application to which the review relates, the Report on Handling and any
documents referred to in that Report (including: the planning application
form, and any supporting statement and additional information submitted,
consultation responses and representations received prior to the decision
notice by the appointed person being issued); the notice of review given in
accordance with Regulation 9; all documents accompanying the notice of
review in accordance with Regulation 9(4); any representations or
comments made under Regulation 10(4) or (6); and any ‘hearing statement’
served in relation to the review.

 2.6   In order to be able to give notice of their decision in accordance with the
regulations, the local review body must be clear on the details of the
development plan and any other material considerations to which it had
regard in determining the application, and, where relevant: include a
description of any variation made to the application in accordance with
section 32A(a) of the 1997 Act; specify any conditions to which the decision
is to be subject; include a statement as to the duration of any permission
granted or make a direction as to an alternative (and in the case of a
planning permission in principle any substitute time periods to apply to
approvals of matters specified in conditions); and if any obligation is to be
entered into under section 75 of the 1997 Act in connection with the
application state where the terms of such obligation or a summary of such
terms may be inspected.
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